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Supplementary Tax Guide 
for Estate Representatives and Emigrants 


introduction 


General information for the completion of the individual income Tax 
Return is contained in the guide provided with that return. 

This Supplementary Guide contains additional information of particular 
use to representatives of deceased taxpayers and to taxpayers who cease 
to be residents of Canada during the taxation year. It is intended as a guide 
only and is not a substitute for the Income Tax Act and Regulations. 

The references at the end of the paragraphs are the relevant provisions 
of the Income Tax Act. Where reference is to the Income Tax Application 
Rules, 1971, the section number is preceded by the designation “ITAR”’. 


This guide cannot deal with every circumstance that may arise in a return 
for a deceased taxpayer or an emigrant. If you have an inquiry that is not 
answered in this guide, you should contaci a District Taxation Office. 


- The following publications may be obtained from a District Taxation Office: 
Your Guide to the 1972 Income Tax Return 
Tax Reform Publication-Capitai Gains 
Interpretation Bulletin IT-36, Income of Deceased Persons 


Information Circular 72-17, Procedures Concerning Disposition of 
Taxable Canadian Property by Non- 
Residents of Canada and Potential Tax 
Liabilities of Purchasers of such Property 


information Circular 72-23, Procedures Relating to Capital Gains 
of a Taxpayer Entering or Leaving Canada 
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Part! 
Deceased Taxpayers 
1. FILING OF RETURNS 


As a general rule, returns for deceased taxpayers are required to be filed 
by the legal representative within the following limits: 


(a) return for the period from 1st January of the year of death to the date 
of death by the later of the 30th April of the year following the year of 
death or six months after the date of death. 


(b) return for any year prior to the date of death by six months after the 
date of death. 


It may be necessary or advantageous to file more than one return for the 
year of death. For example, where the taxpayer died after the close of the 
fiscal period of his business or after the close of the taxation year of a 
trust of which he was an income beneficiary, and before the end of the 
calendar year in which that fiscal period of the business closed or that 
taxation year of the trust ended: 


(a) a separate return may be filed for the taxpayer’s income from the 
business pertaining to the period from the close of the fiscal year to 
the time of death. 


(b) aseparate return may be filed for the taxpayer’s income from the trust 
pertaining to the period from the end of the trust’s taxation year to the 
time of death. 


Full personal exemptions and the $100 standard deduction may be 
claimed on each return described above. 


The representative of the estate of the deceased taxpayer may also elect 
to file a separate return for the value of rights or things owned by the dece- 
dent at the time of death. Full personal exemptions may also be claimed in 
respect of this return but not the $100 standard deduction. (See item 3 — 
Rights or Things.) 


References on the return to residence on 31st December should be 
interpreted as meaning residence on the date of death. 


The date of death, the full name, address and official position of the 
executor or administrator and solicitor, if any, for the decedent, should be 
provided with the income tax return of the deceased person. 


The legal representative of the deceased taxpayer will facilitate the pro- 
cessing of the decedent’s final return by filing with it a list of the property 
owned by the taxpayer at death. 


150(1) (b), 150(3), 150(4), 104(23) (d), 70(2) 


2. INCOME # 
ich i iodi t, rents, royalties, 

Income which is payable periodically, such as interest, 5S, 
annuities, or salaries and wages, is deemed to accrue In equal daily ON 
in the period for which the amount was payable. Any amount not fenony 
received before the taxpayer’s death but so deemed to have accrued to 
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the day of death, shall be included in computing the income in the dece- 
dent’s final return. 


70(1) 
3. RIGHTS OR THINGS 


Where at death the taxpayer had rights or things (other than any capital 
property or any amount included in his income that is an accrued amount of 
interest, rent, royalty, annuity, remuneration from an office or employment, 
or other amount payable periodically) which would have been included in 
computing his income when sold or disposed of, the amount or value of 
these rights or things at the time of death is to be included in computing the 
taxpayer’s income for the year of death. Examples of such items to be in- 
cluded in income are matured uncashed bond coupons, farm crops and 
herds, accounts receivabie of a taxpayer who reported on a cash basis, and 
unpaid salary, wages or commissions for completed pay periods preceding 
the taxpayer’s death. 


The legal representative for the decedent may within one year from the 
date of death of the taxpayer or within ninety days after the mailing of any 
notice of assessment of tax for the year of death, whichever is the later, 
elect to report such amounts as income in accordance with one of the | 
following methods: 


(a) in a separate return for the taxation year in which the taxpayer died. | 
Full personal exemptions may be claimed. 


(b) for any taxation year ending after 1971 and before 1976, include one- 
fifth of the total value in computing the income for each of the last 
five taxation years including the year of death. The additional amount 
of tax payable for any prior year as a result of this election is payable 
thirty days after the day of mailing of the notice of assessment for the 
year of death. 


In the alternative, where the rights or things have been transferred or 
distributed to a beneficiary of the deceased taxpayer within the time pre- 
scribed for the election to use one of the foregoing methods, the amounts 
thereof will not be considered as income of the decedent. Instead such 
amounts will be included in the beneficiary’s income for the taxation year 
in which the beneficiary receives the amounts that are realized when he 
disposes of the rights or things. 


70(2), ITAR 47, 70(3) 
4. DEEMED DISPOSITION OF CAPITAL PROPERTY AT DEATH 
A taxpayer who dies after 1971 is deemed to have disposed of each 
capital property owned by him immediately before his death. 
(a) Depreciable Property 


Depreciable property of a prescribed class (other than that passing to 
the taxpayer’s spouse or to an exclusive spouse’s trust by will) is deemed 
to be disposed of at a value which is midway between the total fair market 
value at the time of death of all the property in the class and the unde- 
preciated capital cost of the class to the taxpayer at the time of death. 


If the deemed Proceeds of Disposition is an amount in excess of the 
undepreciated capital cost, a recapture of capital cost allowance will result 
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which is to be included in computing the income j 
e in the decedent’s final 
return. If the deemed Proceeds of Disposition is an amount less than the 


undepreciated capital cost, a terminal loss will result whi 
which 
in the final return of the decedent. may be claimed 


Where the deemed Proceeds of Disposition is an amount in excess of 
the capital cost, a capital gain will result, one-half of which is a taxable 
capital gain to be reported in the decedent's final return. However, where 
the depreciable property was owned by the decedent on 31st December 
TSLNs and where the capital cost of the property to the decedent is less than 
the fair market value of the property on Valuation Day and less than the 
Proceeds of Disposition otherwise determined for a deceased taxpayer, the 
transitional rules provide for an adjustment to such Proceeds of Disposi- 
tion in order to preclude taxing any capital gain on the property which 
accrued before 1st January, 1972. In this latter case, the Proceeds of Dispo- 
sition is deemed to be an amount equal to the capital cost to the decedent 
plus the amount, if any, by which the Proceeds of Disposition otherwise 
determined for a deceased taxpayer exceeds the fair market value of the 
property on Valuation Day. 


The cost of depreciable property to a beneficiary is deemed to be equal 
tO;,. 


Fair market value of the particular Amount of the Proceeds of 
depreciable property at time of death X Disposition of all depreciable 
Fair market value of all depreciable property of that prescribed 
property of that prescribed class at class deemed to have been re- 
time of death ceived by the decedent 


Where the above calculation produces a cost to the beneficiary that is 
less than the capital cost to the decedent, the capital cost to the beneficiary 
is deemed to be an amount equal to the capital cost to the decedent, and 
the excess is deemed to have been allowed as capital cost allowance to the 
beneficiary. 


70(5) (b), 70(5) (e), 13(1), 54 (a), 38, 39(1), ITAR 20(1) (a), 70(5) (d) 


(b) Other Capital Property 


Other capital property (except property passing to the taxpayer's spouse 
or to an exclusive spouse’s trust by will) is deemed to be disposed of at 
its fair market value at the time of death. 


The cost of capital property that was owned by the decedent on 31st 
December, 1971 (other than depreciable property or a partnership interest) 
will be determined under the median amount rule unless the legal repre- 
sentative elects to establish the cost for all such property to be its fair 
market value on Valuation Day (see items 67 and 68 in the guide provided 
with the Individual Income Tax Return). However, if the deceased taxpayer 
has during his lifetime disposed of any such property owned by him on 
31st December, 1971, the cost basis used by him on the first return on which 
he reported such disposition must also be used by the legal representative. 


Taxable capital gains and allowable capital losses arising from the 
deemed disposition of such other capital property are to be reported or 
claimed on the decedent's final return. 
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The cost of capital property other than depreciable property, to the 
person to whom the property passes is deemed to be its fair market value 
at the time of death. 


70(5) (a), ITAR 26(3), ITAR 26(7), 38, 70(5) (c) 
5. PAYMENT OF TAX 


For the year of death, the legal representative may elect in prescribed 
form (Form T2075) and in prescribed manner to defer payment of all or any 
portion of the tax attributed to amounts included in income from the value 
of rights or things at date of death and from deemed dispositions of capital 
property at death. This election requires that the representative furnish 
security acceptable to the Minister to guarantee payment of the deferred 
tax in not more than six equal consecutive annual instalments with interest 
thereon at a prescribed rate. 


159(5), 159(6), 159(7) 
6. DISPOSITIONS TO SPOUSE OR TO EXCLUSIVE SPOUSE’S TRUST 


Where property has, within six months after the death of a taxpayer who 
was resident in Canada immediately before his death, become vested in- 
defeasibly in the taxpayer's spouse who was resident in Canada imme- 
diately before the taxpayer’s death or in an exclusive spouse’s trust 
(created by the taxpayer’s will) resident in Canada immediately after the 
taxpayer's death, the proceeds of the deemed dispositions are equal to: 


(a) for depreciable property of a prescribed class: 


Fair market value of the particular Undepreciated capital cost to 
property at death the taxpayer of all property of 
Fair market value of all property X that class immediately before 
of that class at death his death 


(b) for other capital property: 


the adjusted cost base to the taxpayer of the property immediately 
before his death. 


The adjusted cost base (see item 58 in the guide provided with the 
Individual Income Tax Return) of such capital property (other than depre- 
ciable property) owned by the decedent on 31st December, 1971, is de- 
termined under the median amount rule unless the decedent or the legal 
representative has established the cost of all such other capital property 
owned at 31st December, 1971 to be its fair market value on Valuation Day. 


The spouse or spouse’s trust is deemed to have acquired the property 
for an amount equal to the deemed Proceeds of Disposition as determined 
above. 


Where the spouse or spouse’s trust is deemed to have acquired any de- 
preciable property at a cost less than the capita! cost of the property to the 
decedent, the capital cost to the spouse or spouse’s trust is deemed to be 
an amount equal to the capital cost to the decedent and the excess is 
deemed to have been allowed as capital cost allowances to the spouse or 
spouse’s trust. 


The effect of the above provisions is that any accrued capital gains, re- 
capture of capital cost allowances, capital losses and terminal losses will 
pass to the spouse or spouse’s trust and are deferred until the time of 
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actual dispositions by the spouse or spouse’s trust or until the death of 
the spouse, whichever occurs first. 


70(6), ITAR 26(3), ITAR 26(7) 
7. EXCLUSIVE SPOUSE’S TRUST 


An exclusive spouse’s trust to qualify as such must be created by the 
taxpayer’s will under the provisions of which the spouse only is entitled to 
receive all of the income of the trust during the spouse’s lifetime, and no 
person except the spouse can obtain or use any of the income or capital 
while the spouse is alive. For example, if benefits to the Spouse cease upon 
remarriage, the trust would not qualify as an exclusive spouse’s trust. 


A trust will qualify as an exclusive spouse’s trust even though the de- 
ceased’s debts, death taxes and income taxes are payable out of property 
which otherwise would form part of the trust. The trust will not be disqual- 
ified in circumstances where it receives tax free dividends under section 
83 although such dividends may not be payable to the spouse. 


70(6) (6), 70(7), 70(8), 108(4) 
8. CAPITAL LOSSES IN YEAR OF DEATH 


~Where a taxpayer’s allowable capital losses in the year of death exceed 
the taxable capital gains in the same year, the excess may be applied 
against other income without regard to the $1,000 restriction ordinarily ap- 
plicable. Should any excess still remain it may be applied in computing the 
taxable income of the immediately preceding year, provided such pre- 
ceding year ends after 1971, again without regard to the $1,000 restriction 
otherwise applicable. The $1,000 restriction for the year of death and the 
preceding year is removed, since there will be no future years to which 
accumulated losses may be applied. 


71, 111(2), ITAR 37(4) 
9. CAPITAL LOSSES PRIOR TO THE YEAR OF DEATH 


Generally, where a taxpayer’s allowable capital losses for a year prior to 
death exceed the taxable capital gains for the same year, the excess not 
previously deductible in computing the taxable income of years preceding 
the year of the death may be applied against other types of income in the 
year of death and in the immediately preceding year without regard to the 
$1,000 restriction otherwise applicable to an individual. However, this does 
not apply where the taxpayer died in 1972 as there are no allowable capital 
losses prior to 1972. 


111(2), ITAR 37(4) 


10. RESERVES IN YEAR OF DEATH 


In the computation of income from a business or from the disposition of 
a resource property, and in the computation of a gain from disposition ofa 
capital property, provision is made for the deduction of reserves in respect 
to the income element which may be attributed to proceeds of sale which 
are not receivable until a later taxation year. A somewhat similar provision 
permits an insurance agent or broker a deduction of a reserve In respect 
of unearned commissions. Such reserves may not be claimed in the year of 
death of a taxpayer unless the right to receive such uncollected proceeds is 


S) 


transferred or distributed to a spouse or exclusive spouse’s trust and the 
legal representative for the decedent and the transferee have jointly ex- 
ecuted an election in prescribed form (Form T2069) in respect of such 
property. Where form T2069 has been filed with the final return for the 
decedent, an amount in lieu of such reserves is deductible in computing 
the income of the decedent and that amount is included in the income of 
the spouse or spouse’s trust for the first taxation year ending after the death, 
as income from business, resource property, capital property or commis- 
sions, as the case may be. 


72(1), 72(2) 


11. GENERAL AVERAGING OF INCOME 


The general income averaging calculations will be made automatically 
by the Department when the income in the decedent’s ordinary return for 
the year of death is more than the average income of the immediately pre- 
ceding four years and more than the income of the immediately preceding 
year. There is no need to file an election. The first taxation year for which 
an averaging calculation can be made will be 1973, using income of 1972 
and 1973. It will not be until the 1976 taxation year that the full four previous 
years will be used. 


The averaging provisions are not applicable if the decedent’s legal rep- 
resentative has elected to report the value of rights or things in a separate 
return or to be included in the income of each of the last five taxation years 
including the year of death. 


118, ITAR 38(1) 


12. DISPOSITION OF PROPERTY BY LEGAL REPRESENTATIVE 


Where in the course of administering the estate of a deceased taxpayer, 
the legal representative has, within the 12-month period immediately fol- 
lowing the death of the taxpayer: 


(a) disposed of capital property of the estate which resulted in an excess 
of capital losses over capital gains, or 


(b) disposed of all of the depreciable property of a class of the estate 
which resulted in a terminal loss in that class at the end of the first 
taxation year of the estate, 


the legal representative may elect in prescribed manner and within pre- 
scribed time to consider such losses (Subject to certain limitations with 
respect to terminal losses) to have been incurred by the deceased taxpayer 
rather than by the estate. The resulting reduction in the decedent’s tax for 
the taxation year in which he died is deemed to have been paid by the legal 
representative on account of tax payable by the estate for its first taxation 
year. Section 1000 of Part X of the Income Tax Regulations describes the 
prescribed manner and prescribed time in which the election is to be made. 
The loss(es) or the part thereof for which the election is made may not be 
claimed by the estate. 


164(6), Part X Income Tax Regulations 


Part il 


Emigrants 
1. FILING OF RETURNS 


income tax returns for emigrants must be filed for the portion of the year 
in which the individual gave up Canadian residence. The province of 
residence and marital status must be shown on the return as it existed 
immediately before departure from Canada. 


150(1) (d) 
2. INCOME AND DEDUCTIONS 


Income of emigrants up to the time they cease to be resident in Canada 
must be reported on their Individual Income Tax Return. In computing such 
income, any taxable capital gains and allowable capital losses arising from 
the deemed disposition of capital property (see item 3 below) must be 
included, unless the taxpayer elects to defer such gains and losses (see 
item 4 below). If there is income from a professional practice or from a 
professional partnership, the deductions relating to the transition from the 
“cash method” may not be claimed for the taxation year in which a person 
ceases to be resident in Canada and the immediately preceding taxation 
year. The amount of personal exemptions to which an emigrant is entitled 
is apportioned on the basis of the number of days of the year that he was 
resident in Canada. The relevant date with respect to the emigrant’s age, 
marital status and dependants is the day on which he gave up residence in 
Canada; any changes in his age, marital status, the number and age of his 
dependants etc., which take place after that date, are not taken into ac- 
count. Where the income of the emigrant’s spouse and dependant(s) is a 
factor in determining his personal exemptions, such income for the period 
of the year that he was resident in Canada is the applicable amount. For 
example, the personal exemptions for an emigrant who left Canada on 31st 
March, 1972 (a leap year) and whose spouse had net income of $240 during 
the period he was resident in Canada, would be computed as follows: 


Basic Personal Exemption 


91/366 x $1,500 $372.95 
Married Exemption 
91/366 x $1,350 $335.66 
Less income of spouse $240.00 
Less 91/366 x $250 62.16 yihte.84 _ 157.82 
$530.77 


denominator to be used is 365. 


The allowable portion of the standard deduction of $100 is also based 
on the length of the taxpayer’s residence in Canada in the year. Charitable 
donations and the employment expense deduction are allowable without 
apportionment subject only to those limitations applicable to any taxpayer. 


48(1), 114, ITAR 23(4) (b) 


3. DEEMED DISPOSITION OF CAPITAL PROPERTY 


Taxable capital gains and allowable capital losses from the disposition 
of capital property during the period of the year that the emigrant was res- 
ident in Canada must be reported in the normal manner. General informa- 
tion on the computation of such gains and losses is contained in the guide 
provided with the Individual Income Tax Return. In addition, a taxpayer 
who ceases to be resident in Canada is deemed to have disposed of all 
capital properties (other than properties listed below) immediately before 
he ceased to be so resident, for proceeds equal to the fair market value 
of the properties immediately before leaving Canada. The properties which 
are not subject to this deemed disposition are the following: 


(a) Properties that would be “taxable Canadian properties’ to a non- 
resident, namely: 


(i) real property, e.g. land and building, (other than real property that 
is inventory) situated in Canada, or an interest therein. Mortgages 
and hypothecs are not considered to be an interest in real prop- 
erty; | 


(ii) other capital property used in carrying on a business in Canada; 


(iii) a Share or an interest in a share of the capital stock of a corpora 
tion resident in Canada (other than a public corporation); 


(iv) a share or an interest in a share of the capital stock of a public 
corporation, if at any time during the 5 years preceding the dis- 
position (or the portion of those 5 years that is after 1971) not 
less than 25% of the issued shares of any class were owned by 
the non-resident person and/or persons with whom he did not 
deal at arm’s length; 


(v) an interest in a partnership, if at any time during the 12 months 
preceding the disposition (or the portion of those 12 months that 
is after 1971) 50% or more of the fair market value of all the 
partnership property consisted of property that would be “taxable 
Canadian property” to a non-resident (i.e. property described by 
(i) to (viii) of this paragraph; 


(vi) a capital interest in a trust (other than a unit trust) resident in 
Canada; 


(vii) a unit of a Canadian resident unit trust (other than a mutual fund 
trust); and 


(viii) a unit of a mutual fund trust, if at any time during the 5 years 
preceding the disposition (or the portion of those 5 years that is 
after 1971) not less than 25% of the issued units belonged to the 
non-resident person and/or to persons with whom he did not 
deal at arm’s length. 


(b) Property consisting of a right to the following types of payments which 
are subject to non-resident withholding tax: 


(i) Superannuation or pension benefits; 

(ii) Canada or Quebec Pension Plan benefits; 
(iii) retiring allowances; 
(iv) death benefits; 


(c) 


(v) Unemployment Insurance benefits: 


(vi) transitional assistance payments to automotive workers under an 
Appropriation Act: 


(vii) adjustment assistance benefits under any law of Canada to 
persons employed in the production of textile and clothing goods: 
(viii) supplementary unemployment benefit plan payments; 
(ix) registered retirement savings plan payments: 
(x) deferred profit sharing plan payments: 
(xi) income-averaging annuity contract payments: and 
(xii) other annuity payments to the extent that they must be included 


in computing a Canadian resident’s income and are not deduc- 
tible in computing that income. 


Property that was owned by an individual at the time he last became 
a resident in Canada, if during the 10 years preceding his departure 
he was resident in Canada for a period or periods totalling 36 months 
or less. 


Any taxable capital gains and allowable capital losses resulting from 
this deemed disposition must be included in the computation of in- 


come, unless the emigrant elects to defer such gains and losses (see 


item 4 below). 


The $1,000 rule for the computation of gains and losses on personal- 
use property and listed personal property also applies to any disposi- 
tion of such property deemed to have taken place on leaving Canada 
(see items 59 and 60 in the guide provided with the Individual Income 
Tax Return). In addition, a special exemption of up to $5,000 of capital 
gains is available to individual taxpayers other than trusts; its appli- 
cation is shown by the following example: 


Aggregate of capital gains from the deemed disposition of 


property other than listed personal property $2,000 
Exemption of up to $5,000 _ 2,000 
Deemed gain * NIL 
Aggregate of gains from the deemed disposition of listed 
personal property $7,000 
Exemption ($5,000 — $2,000) $3,000 
Deemed gain $4,000 


In the above example, only $4,000 will have to be considered in com- 
puting income; the emigrant gets the full benefit of the $5,000 exemp- 
tion. The $5,000 exemption must first be applied against capital gains 
from the deemed disposition of capital property other than listed per- 
sonal property, and the remainder of the exemption, if any, is deducted 
from any gains from the deemed disposition of listed personal property. 
Where total gains resulting from dispositions deemed to take place on 
leaving Canada amount to less than $5,000, the exemption is limited 
to the amount of such gains. The excess may not be used to create or 
increase losses, or to reduce gains from actual dispositions in the year. 


46, 48(1), 48(2), 48(4), 115(1) (b), 212(1) (h) to (o) 
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4, DEFERRAL OF DEEMED DISPOSITION OF CAPITAL PROPERTY 


An emigrant may elect to defer any gains and losses that would 
otherwise arise from the deemed disposition on emigration until the time 
of actual disposition of the property concerned. In order to do so, the 
emigrant must complete the prescribed form (Form T2061) and provide 
security acceptable to the Minister to cover the deferred tax. Any property 
covered by the election will be deemed to be ‘“‘taxable Canadian property’, 
and will not be subject to the deemed disposition described in item 3 above. 
Upon the actual disposition of any such property while the taxpayer is a 
non-resident, any resulting capital gain will be taxed in accordance with 
the provisions of the Income Tax Act pertaining to the disposition of 
“taxable Canadian property”’ by non-residents, subject, of course, to any 
exemption which may be accorded under a bilateral tax treaty between 
Canada and another country. The election may aiso result in the loss of 
part or all of the special $5,000 exemption, depending on the amount of any 
capital gains resulting from the deemed disposition of property not included 
in the election. If an election is made with respect to any (but not all) 
capital property, the following rules apply: 


(i) the preceding remarks relating to the Geemed disposition of capital 
property apply only to such property not covered by the election, and 


(ii) any allowable capital losses arising from the deemed disposition of 
property not included in the election (other than listed personal 
property) are limited to an amount equai to the total taxable capital 
gains resulting from the deemed disposition of such property (after 
deducting the previously mentioned exemption). Details regarding the 
deductibility of losses from the disposition of listed personal property 
are set out in the guide provided with the Individual Income Tax Return. 


2(3), 48(1), 48(2), 115(1) (a) (iii) 


5. PAYMENT OF ADDITIONAL TAX 


If there is an increase in the income tax payable as a consequence of 
the deemed disposition upon leaving Canada, the emigrant may elect in 
prescribed form (Form T2074) to pay all or any portion of the additional tax 
in up to six equal consecutive annual instalments, with interest thereon at 
a rate prescribed by Regulations. This option is conditional upon furnishing 
the Department of National Revenue, Taxation, with security acceptable 
to the Minister. . 


159(4) 
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